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THE CONSTRUCTION ASSOCIATION

MEMORANDUM
To: U.S. Department of Transportation

From: David M. Martin
President

Re: Comment on the Interim Final Rule — Field Administration of DBE Commitments on
Active Federal-Aid Projects Docket No. DOT-OST-2025-0897

Date: November 3, 2025

The Arizona Chapter of the Associated General Contractors of America, Inc. (AZAGC) appreciates
USDOT’s leadership in modernizing the Disadvantaged Business Enterprise (DBE) Program. We
strongly support the rule’s goal of ensuring equity, constitutional compliance, and accountability in
federally assisted contracting. This memo is intended to augment the comments submitted by the
Associated General Contractors of America (AGCA), which the members of the AZAGC agree with in
their entirety.

To make implementation successful, additional guidance is needed on how DBE participation should
be managed on projects already underway as of October 3, 2025. This is a significant gap in the
Interim Final Rule (IFR) that leaves recipients and contractors uncertain about how to comply while
maintaining construction progress.

Field Conditions and Compliance Challenges

Most highway projects in Arizona are delivered through low-bid, fixed-price contracting. Once
awarded, contractors must deliver on schedule and within cost — even when field conditions or
owner-directed design changes alter project scope.

Under 49 CFR § 26.53(f)(1), contractors must obtain written approval from the recipient and
document good-faith efforts before reducing or substituting a DBE. This rule supports accountability
but is difficult to apply in real time during active construction. For example, when an owner-
directed design revision required a 50% reduction in Asphalt Concrete quantities, the affected DBE
subcontractor’s scope was reduced immediately. Work could not pause while waiting for written
approval, placing both the prime and the DBE at administrative risk despite full good-faith
compliance. In practice, these requirements can cause noticeable schedule delays and an increased
administrative burden for both contractors and agency staff.

These challenges are not the result of resistance to DBE participation but of a mismatch between
static administrative rules and the dynamic realities of field construction.
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Recommendations for USDOT Clarification

To keep the DBE Program workable during this transition, AZAGC respectfully requests that USDOT
issue clear, temporary guidance for contracts awarded before October 3, 2025, that remain active
after that date.

We recommend that USDOT:

1. Create a safe harbor for contractors who promptly notify the recipient, document the
change, and maintain records as required by § 26.53(f)(2).

2. Allow notification instead of prior written approval for DBE scope reductions or
substitutions resulting solely from owner-directed or quantity-based changes.

3. Clarify that good-faith effort documentation is not required when reductions result from
field or design changes outside the contractor’s control.

These recommendations would not weaken DBE accountability or participation. They would instead
ensure that compliance remains reasonable, timely, and achievable while keeping construction
moving.

Alignment with IFR Objectives
The IFR emphasizes efficiency, fairness, and nondiscrimination in the DBE Program. The
clarifications proposed above would directly advance those goals by:

e Aligning compliance expectations with real-world construction practices;

e Preventing administrative bottlenecks and unintentional noncompliance;

e Supporting continuity in DBE participation tracking during the UCP reevaluation period; and,

e Reducing unnecessary administrative burdens on recipients and contractors.

This clarification would provide stability during the transition period, ensuring DBE participation is
documented accurately while avoiding project delays and disputes.

The AZAGC supports USDOT'’s efforts to strengthen and modernize the DBE Program. Clear, field-
level guidance for ongoing contracts will make these reforms both equitable and workable by
keeping projects moving, maintaining compliance, and protecting meaningful DBE participation
during the transition.

We encourage USDOT to adopt these recommendations in forthcoming guidance or future
rulemaking so that compliance remains consistent, efficient, and fair for all stakeholders in the
federal-aid construction community.
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